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Abstract 
The article compares two mandatory-based regulations, which are different legal systems 
concerning Corporate Social and Environmental Responsibility (CSER) in Indonesia, as regulates 
by Chapter V, Article 74, Company Act 40/2007 juncto Government Regulation 47/ 2012. 
Afterward, the regulation of Corporate Social Responsibility (CSR) in India as regulated in 
Chapter IX, article 135, Companies Act 18/2013, and amendment juncto Companies (CSR Policy) 
Rule India, 2014. The research result was similarities and differences in settings substance 
between CSER and CSR. The similarities and differences found in comparative studies of the 
CSER act in Indonesia and CSR act in India are not influenced by the legal system of a country. 
Thus, it is more based on the similarity of the vision of both countries in understanding the 
importance of CSR in improving the quality of human life in order to actualize a welfare society.  
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I. INTRODUCTION 
Corporate Social Responsibility phenomena as mandatory in a global context is no longer a new 
thing in the 21st century, especially in European and Asian countries. In Europe, France has 
implemented it through Nouvelles Regulations Economique in 2001 (Banteks Ilias 2004) and 
England through the 2003 CSR Bill. Indeed, the study for the development of legal framework idea 
in CSR as a practical concept and implementation has been put forward by CSR a Dutch CSR, 
Tineke Lambooy believing that “CSR is the backbone of the vision stated in the Earth Charter, that 
people must realize that people are one Earth community with the same destiny” (Tineke Lambooy, 
2014). The earth Charter, born in the 21st century, is a modern declaration of fundamental ethical 
principles for building a participatory, just, peaceful, and sustainable global society.  

In addition to the study conducted by Tineke Lambooy of the development of CSR in Indonesia 
(Tineke Lambooy, 2014), an Australian CSR expert, Bryan Horrigan, has expressed his 
phenomenal opinion about 'the movement of CSR trends that is regulated in the 21st century, 
including in Australia’ (Bryan Horrigan 2007) and in Asian countries such as Indonesia and India. 

The novelty of this article is developing a comparative study of mandatory CSR law in Indonesia 
and India, which has never been applied by CSR legal experts worldwide. Furthermore, the author 
has found articles that discuss CSR in some countries, as in India, after the introduction of the 
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Companies Act of 2013 (e.g., Nava Subramaniam et al. 2017; Sandeep Gopalan and Akshaya 
Kamalnanth 2015).  

Similarly, the articles have discussed CSR in Europe in the last eight years (e.g., Tinneke Lambooy 
2014; Anna Remisova et al. 2013). In addition, the article discussed CSR in Indonesia after the 
enactment of the Companies Act 40 of 2007 (e.g., Patricia Rinwigati Waagstein 2010; Marina A 
Welker 2009). By comparing several CSR studies, the authors have found articles comparing CSR 
in India, Australia, and UK (e.g., Young, Suzanne and Thyil, Vijaya 2013). In addition, there are 
CSR comparison articles in Canada and the USA (Linda Thorne et al. 2015). Thus, This is an issue 
that will change the paradigm of voluntary into mandatory based CSR. 

The purpose of this study is to describe CSR regulations in the two countries (Indonesia and India), 
which are both regulated in their respective company act, despite the application of different legal 
systems. This is interesting because Indonesia applies the civil law system, and India applies a 
common law system, yet both have made CSR mandatory in their company act. Thus, CSR 
concepts in the two countries have changed the nature of CSR, which has been adopted by western 
countries from voluntary to mandatory. Furthermore, the discussion in this paper will be discussing 
the differences between the material substances which regulate CSR in both countries. 

 

II. RESEARCH METHOD 
The methodology of research applied in this study is a legal research method, considered as 
doctrinal research (Anwarul Yaqin 2007), applying library-based research, then focusing on 
reading and analyzing the secondary material related to CSER and CSR regulation in Indonesia and 
India. Besides, for that reason, the study of CSR regulation in Indonesia and India is performed to 
produce legal reasoning as a prescription in solving legal issues faced. The CSR law materials are 
in the form of legislation, references, study results, and articles obtained from library studies in 
both countries, subsequently prescriptively analyzed, employing comparative approach as an 
instrument of learning and knowledge’ (Mark Van Hoecke 2015). It is the process of identifying 
the regulations which govern activity and finding materials that explain or analyze those 
regulations. (Terry Hutchinson, 2002).  

 

III. RESULT AND DISCUSSION 
The substance of CSER Regulation in Indonesia 

Currently, the regulation of CSR in the positive law of Indonesia is provided in three acts:  (1) 
Article 2 and 88 State-Owned Enterprises Act 19/2003 and its delegation regulations, as well as 
through the State Enterprises Minister Decree PER-09/MBU/07/2015, PER-03/MBU/12/2016, and 
PER-02/MBU/7/2017 by using the term Partnership and Community Development Program; (2) 
Article 15 Investments Act 25/2007 by using the term CSR; and (3)in Chapter V Article 74 
Company Act 40/2007, using the term of CSER (Tineke Lambooy, et al. 2014). In its development, 
the norms have been regulated at Local Regulations as well. Based on the research results, there are 
115 Local Regulations on CSR (Sri Bakti Yunari et al. 2012). 

Furthermore, the discussion focus of this paper is about CSER, which is regulated in the Company 
Act 40/2007. In general, the content of the Company Act 40/2007 will be outlined, consisting of 14 
Chapters and 161 Articles. Thus, in formal juridical, in the Company Act 40/2007, the position of 
CSER is set forth in Chapter V Article 74 of the Company Act 40/2007. In interpretation act 
(general provisions) of the Company Act 40/2007, “a company is a legal entity consisting of a 
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capital partnership established based on a contract to carry out business activities with an 
authorized capital which is all divided into shares” (article 1 paragraph (1) of the Company Law 
40/2007. 

However, the definition of CSER as a legal concept is set forth in begripsbepaling (Maria Farida 
Indrati S 2008) or general provisions  article 1, paragraph 3 of the Company Act 40/2007, stating 
that: “Social and Environmental Responsibility is the company's commitment to participate in 
sustainable economic development to improve the quality of life and the environment that is 
beneficial to the Company itself, the surrounding community, or the general public."" 

In addition, CSER substance in Chapter V Article 74 of the Company Act 40/2007, which states 
that: “Corporations that carry out business activities in the fields and/or related to natural resources 
are required to carry out social and environmental responsibility. Thus, Social and Environmental 
Responsibility is a company obligation that is budgeted and calculated at the expense of the 
corporation, the implementation of which is carried out with due observance of compliance and 
regularity. Furthermore, companies that do not carry out their obligations will be subject to 
sanctions in accordance with the prevailing laws and regulations”. As its implementation, in 2012, 
the government has issued the implementing regulation by GR 47/ 2012, as the existence of the 
implementing regulation more confirms the position of CSER as mandatory and must be 
implemented in Indonesia. CSER regulation, especially applied to companies conducting business 
activities in the fields or related to natural resources, has caused debate among companies. 

On the one hand, the company states that CSER is the same as CSR. On the other hand, the 
government states that CSER is different from CSR as stated in the Verdict of the Constitutional 
Court 53/PUU-VI/2008 on Subject Trial by Company Act 40/2007 on April 15, 2009, over a class 
action against the Constitutional Court on the existence of Article 74 the Company Act 40/2007 is 
as follows: 

First, CSER is legally obliged only to companies carrying out business activities in the field of 
natural resources and or related to natural resources. However, CSR, in general, is required to all 
companies; 

Second, CSER costs by the company are charged to operating costs, the amount of which is 
determined based on reasonableness and fairness. Meanwhile, the cost for CSR by the company is 
calculated from the company's net profit; 

Third, violations of the non-implementation of CSER will be subject to sanctions as stipulated in 
the relevant sectoral laws and regulations. For example, a company violating environmental 
regulations is subject to the applicable sanctions set forth in Protection and Management of Living 
Environment Act 32/2009, or if the violation concerns the provisions of Forestry Act No. 41/1999, 
the sanctions shall be in accordance with the provisions of sanctions as regulated in it. In contrast, 
sanctions for violation of CSR is only a moral sanction. 

Based on the statement in the decision of the Constitutional Court, then juridically, CSER is 
different from CSR, but according to the author, the government statement in consideration of the 
decision is contradictio in terminis (inconsistency because the concept of CSER in the general 
provision of Article 1 paragraph 3 in the Company Act 40/2007 is a substantial concept perceiving 
that of the CSR of World Bank version whose version has been followed and applied by western 
countries, which in fact is voluntary. The inclusion of the World Bank CSR concept as a general 
definition of CSER in the general provisions of the Company Act 40/2007 indicates that CSER 
conceptually is identical with CSR because the general provision of the legislation is a definition 
which becomes the concept of CSER, which will be regulated in the substance of the Act.   
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According to the theory of legislation, if a legal product, in this case, the legal product of CSER 
stipulated in Article 74 of the Company Act 40/2007, normatively contradicts the general provision 
as the legal concept of CSER in Article 1, paragraph 3 of the Company Act 40/2007. It can be said 
that the regulation of CSER is ineffective. The legislator should refer to and draft its own version of 
CSER in accordance with the values incorporated in Pancasila and the 1945 Constitution and 
Amendment as proposed by the Founding Fathers or Framers of the Constitution to form its own 
system, avoiding the influence of individualism and liberalism (Bagir Manan 2012). Ideally, if the 
CSR will be legislated into a separate act, then the definition of CSR as set forth in the general 
provision is a definition of CSR based on the Concept of Economic Democracy Pancasila in 
accordance with the Indonesian legal character and legal culture, to avoid the fallacy of ambiguity 
(B Arif Sidharta 2014). 

 

The substance of CSR Regulation in India 

Based on the CSR concept in India equalized with the Mahatma Gandhi's 'Trusteeship model' of 
CSR (Nayan Mitra and Rene Schmidpeter) followed by major companies in India, this CSR model 
is a part of cultural heritage in India. Although the term CSR is relatively new, the CSR concept 
itself has existed for more than a century (Janalaksmi 2001; Nikunj Keyal 200). There are several 
terminologies other than CSR in India, which are Corporate Citizenship, Corporate Responsibility, 
Responsible Business, and Sustainable Responsible Business, or Corporate Social Performance. 
Several definitions of CSR in India defined that: "CSR or simply CSR  is the obligation of the 
companies to protect and enhance the norms and values held by the society” (Partha Sarathi 2011). 
Other opinion stated that: "CSR is a concept in which a corporate organization considers the 
interests of the community more by being accountable for the impact of its business activities on 
employees, shareholders, suppliers, customers, the community and direct and indirect stakeholders 
as well as the environment" (Ayesha Malhotra 2017).  

In other words, “the CSR approach is holistic and integrated with the core business strategy for 
addressing social and environmental impacts of businesses. CSR needs to address the well-being of 
all stakeholders and not just the company’s shareholders. Philanthropic activities are only a part of 
CSR, which otherwise constitutes a much larger set of activities entailing strategic business 
benefits”.  

Based on the content of the Companies Act 18/2013 that consists of 7 Schedules, 29 Chapters, and 
470 Article, CSR provisions are specifically stipulated in Chapter IX on Account of Companies, 
Article 135 (section 135) and The Companies Act 18/2013, enforced on August 29, 2013. 
Currently, the Article 135 Companies Act 18/2013 has been amended in 2017 by the Companies 
(Amendment) Act 1/2018 dated January 3, 2018. In article 135, the sub-article (1) states that: ‘for 
the words "any financial year", the words 'previous financial year' should be substituted. Then, 
companies are not required to appoint independent directors because in its CSR Committee, there 
are two or more directors’. Furthermore, for the words and figures "as specified in Schedule VII", 
the words and figures "in areas or subject, specified in Schedule VII" shall be substituted. 
Additionally, the following elucidation shall be substituted, in which ‘net profit’ shall not include 
such sums as may be prescribed and shall be calculated in accordance with the provisions of article 
198 on calculating profit. 

To implement CSR programs in India, companies are required to make a list of CSR activities 
program as stipulated in the Schedule VII amendment.  The Companies Act 18/2013 juncto 
Companies (CSR Policy) Rules 2014 states that: “The definition of CSR includes but is not limited 
to projects or programs (i) As specified in the activities specified in the Companies Act 2013 
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Schedule VII or (ii) activities carried out by the company's board of directors (Board) based on 
recommendations from the CSR Committee Board based on the company's CSR Policy, provided 
that the policy will be covers subjects as stipulated in the Company Law 18/2013 schedule VII”. 

Based on the previous provisions, it is clear the Indian CSR Act expressly regulates the forms of 
CSR program which must be implemented by companies. Moreover, if the CSR program 
undertaken by the company is outside the said provision, then the company will be deemed as not 
implementing the CSR program. Likewise, companies which do not undertake CSR will impliedly 
be subject to sanction. The sanction is provided in Chapter XI (Appointment and Qualifications of 
Directors) – Article 166 and 172, The India Companies Act 18/2013.  

 
IV. CONCLUSION 

 
In conclusion, the CSR settings in Indonesia and India are not influenced by the legal system of a 
country. Thus, it is more based on the basic philosophy of both countries in understanding the 
importance of CSR in improving the quality of human life in order to actualize the welfare society. 
Moreover, although both Indonesia and India have regulated CSR in their company acts, there are 
three differences by principles in Indonesia and India settings.  
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